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In the Court of Appeals of the District of Columbia.. 


George Hughes, Appellant, 
m 

The Brennan Construction Company, a Corpora 

tioD, &c. 


I No. 


1414. 


J 


0 Supreme Court of the District of Columbia. 

George Hughes, Plaintiff, I 

vs. 1 

The Brennan Construction Company, a V No. 45798. At Law. 
Corporation Duly Incorporated under the j 
Laws of West Virginia. j 

United States op America, 1 . 

District of Co lumbia, j ' 

Be it remembered, that in the supreme court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit:— 


1 Declaration. 

Filed December 2,1902. 

In the Supreme Court of the District of Columbia, Holding a Circuit 

Court for said District. 


George Hughes 
vs. 

The Brennan Construction Company, a 
Corporation Duly Incorporated under the 
Laws of West Virginia. 


At Law. No. 46798. 


The plaintiff sues the defendant for that heretofore to wit: on 
the 6th day of October 3901, the plaintiff, a general contractor and 
builder, entered into a contract and agreement with the defendant. 
The Brennan Construction Company, a corporation, duly incorporated 
under the laws of the State of West Virginia, then engaged in the 
erection of the main structure, eastern extension addition to a cer- 
1—1414a 







2 


t 


GEORaB HUGHES VS. 

tain building, called and known as the Providence Hospital build¬ 
ing, in the District of Columbia, under contract with the owners 
thereof, and the defendant, under and by virtue of its said contract 
with the plaintiff promised and agreed to and did engaged and em¬ 
ploy and enter into contract with the plaintiff to do, perform, and 
furnish all the labor and superintendence necessary and to be done 
in and about the brick work in the complete erection of the said 
main structure eastern extension addition of said building, and the 
said defendant promised and agreed to pay to the plaintiff for the 
furnishing said labor and the performance of said work an 
amount equal to five (5 %) per cent, of the entire cost of said labor 
thereupon, and the cost of said labor was and is the sum of. 

2 fifteen thousand five hundred and forty nine ($15549.00) 
dollars, and the plaintiff agreed to do, furnish and perforin 

said labor and superintendence, and to accept as his compensation 
therefor, the said amount or percentage so as aforesaid agreed to 
be paid to him by the defendant; and the plaintiff says that pur¬ 
suant to said contract and agreement he did on to wit; the 15" day 
of October 1901, begin to furnish perform, and do said labor and 
superintendence, and continued in the performance thereof, until, 
to wit, the 17" day of Jan’y 1902, when the plaintiff upon the re¬ 
quest of the defendant, orally promised and agreed to waive, give 
up, and surrender all his rights, commissions, and percentage under 
said contract as aforesaid, upon the consideration and express con¬ 
dition precedent, however, that the defendant would, in lieu of its 
said contract and agreement with the plaintiff, solicit and receive 
bids in lump sum or estimate from other persons engaged in like 
business and of like standing with the plaintiff, and also the bid in 
lump sum or estimate of the plaintiff, for doing and finishing all 
said brick work then to be done in the erection of said main struct¬ 
ure, eastern extension addition to said Providence hospital, and 
upon the further consideration and express condition precedent 
that the defendant would award and give to the person as aforesaid 
making the lowest lump sum estimate or bid therefor the con¬ 
tract to do all said brick work then to be done, as aforesaid, 
and the defendant promised and agreed with the plaintiff that 
it the said defendant, upon the consideration of said surrender 
and waiver as aforesaid on the part of the plaintiff, would 
solicit and receive bids in lump sum or estimate, as aforesaid, and 
• that it, the defendant, would award and give the contract 

3 for said work as aforesaid to the person making the lowest 
bid therefor; and the plaintiff did pursuant thereto furnish 

the defendant with a lump sum bid or estimate for doing and per¬ 
forming said brick work then to be done, as aforesaid, and the plain¬ 
tiff says that it was thereupon the duty of the defendant to have 
solicited and received other bids or estimates, in lump sum, and to 
have awarded said contract to the person making the lowest bid in 
lump sum as aforesaid for doing and performing all said work-then 
to be done as aforesaid, but the nlaintiff savs that the defendant did 
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not solicit and receive such other bids in lump sum as aforesaid ;• 
aud award to the lowest bidder therefor the said work as aforesaid; 
aud the plaintiff says that because of the failure of the defendant to 
solicit and receive bids as aforesaid, and to award said contract for 
the doing of all said brick work then remaining to be done, as afore¬ 
said, to the lowest bidder therefor as promised and agreed as afore-: 
said, it was and became the duty of the defendant to suffer and per¬ 
mit the plaintiff co carry out and perform his said original contract 
and agreement with the defendant for the doing, performing and 
furnishing all the labor and superintendance necessar}^ aud to be 
done in and about the brick woi’k in the completion aud erection of 
the said main structure eastern extension addition to said Providence 
Hospital building, but, unmindful of its duty in'this regard, under 
its said contract with the plaintiff, and altliougli the plaintiff was 
ready and willing and offered and insisted upon his right so to do, 
to do, furnish and perform said labor and superintendance, the de¬ 
fendant declined, and refused and prevented said plaintiff from 
doing, performing, and furnishing said labor and superin- 
4 tendance as aforesaid, to the great damage of the plaintiff in 
the sum of seven hundred and seventy-two dollars and fortyr 
five cents ($772.46). 

2. And the plaintiff sues the defendant for that heretofore, to wit, 
on the 6" day of October 1901, the plaintiff, a general contract- and 
builder, entered into a contract and agreement with the defendant, 
The Brennen Construction Company, a corporation, duly incor¬ 
porated under the laws of the State of West Virginia, then engaged 
in the erection of the main structure, eastern extension addition to 
a certain building, called and known as the Providence Hospital 
building, in the District of Columbia, under contract with the owners 
thereof, and the defendant, under and by virtue of its said contract 
with the plaintiff promised and agreed to and did engage and em- 
plo}'^ and enter into contract with the plaintiff, to do, perform, and 
furnish all the labor and superintendance necessary and to be done 
in and about the brick work in the complete erection of the said 
main structure eastern extension addition of said building, and the 
said defendant promised and agreed to pa^^ to the plaintiff for fur¬ 
nishing said labor and the performance of said work, and the plain¬ 
tiff agreed to accept, an amount equal to five (5%) per cent, of the 
entire cost of said labor thereupon, and the cost of said labor was 
and is the sum of fifteen thousand five hundred and forty-nine dol¬ 
lars ($15,549.00) and the plaintiff agreed to do, furnish and perform 
said labor and superintendance; and the plaintiff says that pursuant 
to said contract and agreement he did on to wit: the 15" day of 
October 1901, begin to furnish, perform, and do said labor andlsu- 
perintendonce, and continued in the performance thereof, until, 
to wit: January 17" 1902, when the plaintiff upon the 
6 ^ reG[uest of th© defendant, orally promised aud agreed to 
waive, give up and surrender all his rights, commissions, 
and percentage under said contract, as aforesaid, upon the consid- 
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eration and express condition precedent, however, that the defend¬ 
ant would, in lieu of its said contract and agreement with the plain¬ 
tiff, solicit and receive bids or estimates from other persons engaged 
in like business and of like standing with the plaintiff, and also 
from the plaintiff, for doing and finishing all said brick work then 
to be done in the erection of said main structure, eastern extension 
addition to said Providence hospital and upon the further consid¬ 
eration and express condition precedent that the defendant would 
award and give to the person as aforesaid making the lowest bid or 
estimate therefor the contract to do all said brick work then to be 
done, as aforesaid, and the defendant promised and agreed with the 
plaintiff, that it the said defendant, upon the consideration of said 
surrender and waiver as aforesaid on the part of the plainti ff, would 
solicit and receive bids or estimates as aforesaid, and that it, the de¬ 
fendant, would award and give the contract for said work as afore¬ 
said to the person making the lowest bid therefor; and the plain¬ 
tiff did pursuant thereto furnish the defendant with a bid or esti¬ 
mate for doing and performing said brick work then to be done, as 
aforesaid, and the plaintiff sa.ys that it was thereupon the duty of 
the defendant to have solicited and received other bids or estimates, 
and to have awarded said contract to the person making the lowest 
bidorestimate for doing and performing all said work then to be done 
as aforesaid but the plaintiff says that tne defendant did not award to 
the lowest bidder therefor the said work as aforesaid ; and the plain¬ 
tiff says that because of the failure of the defendant to award 
6 said contract for the doing of all said brick work then remain¬ 
ing to be done, as aforesaid, to the lowest bidder therefor as 
promised and agreed as aforesaid, it was and became the duty of the 
defendant to suffer and permit the plaintiff to carry out and per¬ 
form his said original contract and agreement with the defendant, 
for the doing, performing, and furnishing all the labor and super¬ 
intendance necessary and to be done in and about the brick work in 
the completion and erection of the said main structure eastern ex¬ 
tension addition to said Providence Hospital building, but, unmind¬ 
ful of its duty in this regard, under its said contract with the 
plaintiff, and although the plaintiff was ready and willing and 
offered and insisted upon his right so to do, to do, furnish and per¬ 
form said labor and superintendance, the defendant declined, and 
refused and prevented said plaintiff from doing, performing and 
furnishing said labor and superiutendanee as aforesaid, to the great 
damage of the plaintiff, in the sum of seven hundred and seventy 
two dollars and forty-five cents ($772.45); 

And the plaintiff claims the sum of seven hundred and seventy- 
two dollars and forty-five cents ($772.45) besides costs of suit. 

MASON N. EICHARDSON, 
HUFTY & HUFTY, 

Attorneys for Plaintiff. 
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The defeudant is to plead hereto on or before the twentieth day, 
exclusive of Sundays and legal holidays, occurring after service 
hereof, otherwise judgment. 

MASON N. RICHARDSON, 
HUFTY & HUFTY, 

Attomeus for Plaintiff. 


7 Pleas, (fee. 

Filed January 21,1903. 

In the Supreme Court of the District of Columbia. 

George Hughes ) 

vs. > At Law. No. 45798. 

The Brennan Construction Company, j 

For plea to the first count of the declaration filed in the above- 
entitled cause, the defendant says that it never undertook and prom¬ 
ised as the plaintiff in said count has alleged. 

For plea to the second count of said declaration, the defendant 
says that it never undertook and promised as the plaintiff has in 
said count alleged. 

For a further plea to said declaration, and to each count thereof, 
this defendant says that it is true that the plaintiff and the defend¬ 
ant on or about October 6th, 1901, entered into a contract by which 
the plaintiff agreed and undertook to do and perform all the labor 
and superintendence in connection with the brickwork necessary to 
be done in and about the nurses’ home, power house and stack and 
the eastern extension to the Providence Hospital building, and for 
which the defendant agreed to pay the plaintiff the actual cost of 
such labor and in addition a sum equal to five per cent, of such 
actual cost, and defendant says it is true that the plaintiff entered 
upon the performance of said work, and partially performed the 
same,.being paid the contract price for all the work done by him, 
but the defendant says that thereafter, to-wit, on or about February 
15th, 1902, the plaintiff and the defendant mutually agreed to 

8 abandon and rescind said contract, and by their mutual 
agreement did wholly abandon and rescind said contract with¬ 
out condition or reservation, and defendant denies that said rescis¬ 
sion was based upon the consideration that the defendant should so¬ 
licit bids from the plaintiff and other persons engaged in the same 
business, as he was engaged for the execution of said work at a lump 
sum, and that he should award such contract to the lowest bidder. 

And for a further plea to said declaration, and to each count thereof, 
the defendant says that it is true that on or about October 6,1901, 
the plaintiff and the defendant entered into a contract by which the 
plaintiff agreed and undertook to do and perform all the labor and 
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superiuteudence in counection with the brickwork necessary to be 
done in and about the nurses’ home, power house and stack and 
the eastern extension to the Providence hospital, and for which the 
defendant agreed to pay to the plaintiff the actual cost of such labor, 
and in addition a sum equal to five per cent, of such actual cost, 
and defendant says it is true that the plaintiff entered upon the per¬ 
formance of said work and partiall}' performed the same, being 
— paid the contract price for all the work done by him, but the 
defendant says that thereafter, to-wit, on or about February 15th, 
iy02, the plaintiff and the defendant mutually agreed to abandon 
and rescind said contract and by tlieir mutual agreement did wholly 
abandon and rescind said contract without condition or reservation, 
and thereafter, to-wit, on the 3rd day of March, A. D. 1902, the 
plainMfif and the defendant entered into another and separate con¬ 
tract in writing by which the plaintiff agreed to perform the labor 
in connection witli the brickwork upon said nurses’ home and 
power house, being a part of his original contract, for the 
9 lump sum of three thousand four hundred and eighty-two 
dollars, and the plaintiff actually performed said last men¬ 
tioned contract and was paid the contract price therefor. 

HAMILTON & COLBERT, • 
Attorneys for Defendant. 


District of Columbia, To wit: 

Personally appeared before me a notary public in and for the Dis¬ 
trict of Columbia, aforesaid, Patrick J. Brennan, who being duly 
sworn deposes and says that he is the president of the Brennen Con¬ 
struction Company, the corporation named in the aforegoing and 
annexed pleas; that he has personal knowledge of the matters and 
things stated in said pleas and the same are true; that on or about 
the 6th day of October, A. D, 1901, the Brennan Construction Com¬ 
pany entered into an agreement with George Hughes, the plaintiff 
named in this suit, by which said Hughes agreed to do the brick 
work, not including materials,.nece3sary to be done in the construc¬ 
tion of the nurses’ home, power house and stack and the eastern ex¬ 
tension to the Providence Hospital buildiiJg for a sum equal to the 
actual cost of such labor, and five per cent, thereon additional; that 
the said Hughes entered upon the performance of his contract and 
partially executed the same and was paid for all the work done by 
him thereunder. 

On or about the 15th day of February, 1902, the said Hughes and 
the said Brennan Construction Company agreed to rescind said con¬ 
tract each party to the contract agreeing to waive any rights Which 
they might have thereunder; and thereupon the said Bren- 
10 nan Construction Company entered into a new contract in 
writing, with the said Huglies by which it agreed to pay him 
a lump sum of three thousand four hundred and eighty-two dollars. 
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($8,482.00) for the labor in doing the brick work upon the nurses’ 
home, power house and stack; in pursuance of said new agreement 
the said Hughes did execute his said contract and did furnish the 
labor necessary for doing the brick work on said nurses’ home, 
power house and stack, and was paid therefor the full sum of three 
thousand four hundred and eighty two dollars ($3,482.00). 

This affiant states that it is not true that the withdrawal by said 
Hughes from the original contract was upon the express condition, 
or understanding, that the Brennan Construction Company should 
invite lump bids from said Hughes and other contractors engaged 
in the same business, as he was for the doing of such work, and he 
award said contract to the lowest bidder; no such condition or res¬ 
ervation was contained in the agreement by which the parties 
mutually agreed to abandon their original contract, and no condi¬ 
tion of any kind was annexed to said rescission of said contract. 

Affiant states that as a matter of fact the said Hughes himself did 
a portion of the work contemplated in his original agreement upon 
an entirelj’^ different basis, to-wit, for the lump sum and was paid 
therefor, and as a matter of fact the Brennan Construction Com¬ 
pany did receive bids from brick contractors including the said 
Hughes for the execution of the balance of the work covered by 
said Hughes’ original contract; said Hughes’ bid was not the low¬ 
est bid, and tbe lowest bid that was received, was too high 
11 to be considered by the said Brennan Construction Company, 
which was, therefore, compelled to reject all of said bids and 
to have said work otherwise completed. 

Affiant says that the Brennan Construction Company is not 
indebted to the said Hughes in any sum whatever on account of 
the matters and things set forth in his said declaration, and that 
said company has a just and meritorious defense to the entire amount 
of said claim, 

PATRICK J. BRENNAN, 
President the Brennan Construction Company. 


Subscribed and sworn to before me this 21st day of January, A. D. 
1903. 


[seal.] 


LOUISE F. DYER, 

Notary Public, D. C. 
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Joinder in Issue, &c. 

Filed January 23,1903. 

In the Supreme Court of the District of Columbia, Holding a Circuit 

Court for said District. 

George Hughes 1 

vs. > At Law. No. 45798. 

The Brennan Construction Company. ) 

And now comes the plaintiff, by his attorneys, and joins issue with 
the defendant’s first, second and third pleas. 

MALCOLM HUFTY, 

MASON N. RICHARDSON, 

Attorneys for Plaintiff, 

12 Memorandum. 

January 4,1904.—Verdict for defendant. 


Supreme Court of the District of Columbia. 

Friday, January 22d, 1904. 

Session resumed pursuant to adjournment, Hon. Harry M. 
Clabaugh, chief justice, presiding. 

George Hughes, Plaintiff, 
vs. 

The Brennan Construction Company, a > No. 45798. At Law. 

Corporation Duly Incorporated under the 

Laws of West Virginia, Defendant. ^ 

Upon consideration of the motion for a new trial filed herein, it is 
ordered that said motion be, and it is hereby overruled, and judg¬ 
ment on verdict is ordered: Thereupon, it is considered and ad¬ 
judged that the plaintiff herein, take nothing hy this action, that 
the defendant go hereof without day, and recover against the plain¬ 
tiff herein, its costs of defense to be taxed by the clerk, and have 
execution therefor. 

From the aforegoing judgment, the plaintiff by his attorneys, 
notes an appeal to the Court of Appeals, and prays that bond be 
fixed. Whereupon, it is ordered that said plaintiff shall furnish a 
bond for costs herein on such appeal, with surety or sureties to be 
approved by this court, in the penalty of one hundred (100) dollars. 
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Further upon motion of plaintiff’s attornej'S in open court, 
13 the time within which to settle the bill of exceptions herein, 
is hereby extended to and including February 26th, 1904. 

Memorandum. 

February 1,1904.—^Appeal bond filed. 


Supreme Court of the District of Columbia. 

Saturday, February 13th, 1904. 

Session resumed pursuant to adjournment, Hon. Harry M. 
Clabaugh, chief justice, presiding. 

George Hughes, Plaintiff, 
vs. 

The Brennen Construction Company, 

Defendant. 

Comes now the plaintiff herein by his attorney, and presenting to 
the court his bill of exceptions taken during the trial of this cause, 
and prays that the same may be signed, and made of record “ now 
for then,” which is accordingly done. 


14 Bill of Exceptions. 

Filed February 13,1904. 

In the Supreme Court of the District of Columbia. 

George Hughes 
vs 

Th^ Brennen Construction Company. 

Be it remembered that at the trial of this cause on the 4th day of 
January 1904, before the Honorable Harry M. Clabaugh, chief jus¬ 
tice of the supreme court of the District of Columbia, and a jury 
regularly impanelled and sworn to try the issues joined between the 
plaintiff' and the defendant, the plaintiff was duly sworn as a witness to 
give evidence tending to show that by occupation he was a contractor 
and builder and had constructed many large buildings and per¬ 
formed many large contracts in the D. C. and in that capacity, on 
or about the 16th day of October 1901, he entered into ah oral con¬ 
tract and agreement with the defendant by which he agreed to fur¬ 
nish all the labor necessary for doing the brick work in connection 
with the building of the eastern extension addition to the Proyidence 
2—1414a 
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hospital ill the citi’^ of Washington, District of Columbia, and for 
this work the defenaant agreed and promised to,pay him a sum equal 
to five per cent. (6 %) of the cost of said labor; that said contract was 
a contract to do all the brick work on said eastern extension, the de¬ 
fendant agreeing to furnish all the material, and the plaintiff to fur¬ 
nish on])’' the labor, and in conuection therewith it was also agreed 
that the plaintiff was to have the entire supervision of all the 

15 mechanics and laborers engaged in doing said work, that he 
was to furnish said mechanics and laborers, but that the de¬ 
fendant reserved the right to have any incompetent employee dis¬ 
charged from the work, which right, however, was to be exercised 
through the plaintiff. That during the progress of the work, so long 
as the plaintiff was in charge thereof, no request was made of him 
to discharge any employee. 

That under the terms of said contract the plaintiff began said 
work, as mutually agreed upon, in the latter part of October 1901, 
and continued in the performance thereof until the latter part of 
November 1901, at which time the said eastern extension of the 
Providence hospital was completed as far as the first story. That 
there was then some delay in the further progress of the work be¬ 
cause the steel beams for the first floor were not ready to be set in 
place, but the plaintiff was paid by the defendant for the work 
actually done by him under his said contract. 

Thereafter the defendant requested the plaintiff to supply the labor 
and perform certain work in connection with another building known 
as the nurses’ home, which work the plaintiff did, and for which he 
was paid in full. 

In the latter part of February 1902, Patrick J. Brennan, the pres¬ 
ident of the defendant company, called upon the plaintiff and stated 
to him that he was dissatified with the contract under which the 
work was being done by the plaintiff under the original contract 
and stated further that he wanted to have the work completed not 
upon a percentage basis, but by a contract in lump. Plaintiff fur¬ 
ther stated that he, himself, was dissatisfied with his contract, 
although he did not explain, that dissatisfaction to the defend- 

16 ant, because his men were not regularly employed aud he 
would have to take them from other places of employ ment aud 

bring them to the Providence Hospital building from time to time 
as the work progressed. The plaintiff then stated to Mr. Brennan 
that he already had a contract with the defendant for the doing of 
this work, but that he would have no objection to bidding in com¬ 
petition with other persons of equal standing with himself for the 
completion of the work by contract provided aud under the con¬ 
ditions hereinafter and he agreed to this because he thought that 
his knowledge of the conditions at the building gained by the ex¬ 
perience he had already had, would enable him to outbid any other 
person on the contract. 

The plaintiff then stated that he would agree to enter a com¬ 
petitive bidding upon certain conditions, the first of which was. that 
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a lump sum bid should be received from him; that other bids 
should be received from men of equal standing with himself in 
lump sum, that the bids should be in lump for the completion of 
the buildings, and, that the contract should be awarded to the 
lowest responsible bidder. 

Thereupon Mr. Brennan, the president of the defendant compau}', 
stated to the plaintiff that he would solicit bids in lump sums from 
persons in equal standing with the plaintiff and that he would also 
receive a bid from the plaintiff himself in lump sum for the com¬ 
pletion of the work, and that he would award the contract to the 
lowest responsible bidder. 

Thereupon the plaintiff submitted for the doing of this work sev¬ 
eral bids as follows: 

17 , “March 12th, 1902. 

The Brennan Construction Compan 3 ^ 

Gentlemen : My estimate for the brick work, labor only, on the 
addition to Providence hospital, this city, and setting ornamental 
and partition terra cotta, from the present state of the new building 
according to plans and specifications of the 5th instant and to join 
on to the present walls of the old building, but does not include any 
cutting out or the jobbing work in the old section of joining, nor 
does it include any foundations for retaining walls, or terrace walls 
or approaches on the north front, all scaffolding to be furnished and 
erected by the Brennan Construction Company to my satisfaction 
and I will be responsible for accidents to my men, is $18,133.00. 

GEORGE HUGHES.” 


“March 18th, 1902. 

Brennan Construction Company. 

Gentlemen : My estimate for the brick work, labor only, on the 
eastern addition to Providence hospital, this city, and setting orna¬ 
mental terra cotta—this bid does not include setting any terra cotta 
partitions nor foundations for retaining walls or terrace walls or ap¬ 
proaches on the north front, nor any cutting out or jobbing work in 
the old section adjoining. This work to commence from the present 
state of the new building, and to join onto the present walls of the 
old building according to plans and specifications of the 5th instant. 
All scaffolding to be furnished and erected by the Brennan Con¬ 
struction Company to my satisfaction, and I will be responsible for 
accidents to my men, is |l6,449.00.” 

Yours, GEORGE HUGHES.” 

18 Thereupon, counsel for the plaintiff called upon counsel 
for the defendant to produce any and all further bids pro¬ 
cured in accordance with the contract between the plaintiff and the 
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defendant; and thereupon the defendant at the trial table in re¬ 
sponse to the request of counsel for the plaintiff produced the follow¬ 
ing bids submitted by William H. Carson : 

“Washington, D. C., March 22nd, 1902. 
The Brennan Construction Company. 

Gentlemen: I will furnish labor only and lay the bricks for the 
addition to Providence hospital for the sum of $6.50 per thousand, 
you to furnish labor and make the scaffolds. 

Respectfully, WILLIAM H. CARSON, 

603 Ibth St. N. W.” 

Thereupon the plaintiff gave evidence tending to show that on 
or about the 25th day of March, 1902, he met Mr. Brennan at the 
eastern extension of Providence liospital and that the Brennan Con¬ 
struction Company was doing the work itself, and he inquired of 
Brennan what it meant and Brennan informed him that he did not 
award the contract to any bidder, but that he was doing the work 
himself, and that he proposed to do the work himself under his own 
supervision. 

Thereupon the plaintiff stated to Mr. Brennan that he (the plain¬ 
tiff) had a contract for doing the work, which he had a right to 
perform, and that Brennan having failed to give the contract to the 
lowest responsible bidder, he claimed the riglit to perform his orig¬ 
inal contract which the defendant refused to permit him to do; that 
the defendant did not award the contract to any bidder but 
19 himself continued in the performance of the work, and fully 
completed the same and and upon the call of the plaintiff at 
the trial the defendant admitted that the costs of the labor for the 
same was the sum of ten thousand nine hundred and thirty-five 
dollars ($10,935.00), and that the number of brick laid was 1,682,422. 

Thereupon tlie plaintiff offered in evidence the books of the de¬ 
fendant showing that the number of bricks in the structure was 
1,682,422. 

Thereupon the plaintiff offered in evidence Mr. Carson’s bid for 
doing this work at $6.50 per thousand. 

On cross examination plaintiff stated that he agreed to furnish all 
the brack layers and laborers and was to get get five per cent. (5 %) 
on the weekly pay roll. 

On one occasion Mr. Brennan informed the plaintiff that his men. 
were loafing, and tlie plaintiff told Brennan that he (Brennan) could 
discharge any of the men that he wanted to, which must be done 
however through the plaintiff. 

The plaintiff further stated that he agreed as hereinbefore set 
forth because five per cent. (— %) did not pay him for the work he 
was doing, and because his knowledge of the plans would enable 
liiin to bid lower than anybody else, but he did not so state to the 
defendant. . ” 
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The plaiutiflf further testified that he bid for other portions of the 
work at Providence Hospital building and .received one contract, 
which he completed and for which he was paid in full. 

'Plaintiff further stated that Mr. Brennan informed him that his 
first bid was too high, and that thereupon the plaintiff submitted a 
second bid as hereinbefore set forth. 

20 Thereupon the plaintiff announced his case closed and this 
was all the evidence offered in his behalf. 

Thereupon the defendant by its attorue}'^ moved' the court to in¬ 
struct the jury to return a verdict for the defendant on the ground 
that the contract sued upon in the declaration haa been superseded 
by a second contract between the parties by which the plaintiff 
agreed to enter into competition with other bids, and upon the 
further ground that there had been no default on the part of the 
defendant in carrying out the terms of said second contract; that 
he did advertise for bids in lump, and that there was no showing 
that the defendant had failed to award the contract to the lowest 
responsible bidder, and that there was no showing that any of the 
bidders were responsible, and that there was a variance between the 
declaration and the proof, the declaration alleging that the defend¬ 
ant company liad agreed to award the contract in lump to the lowest 
bidder, whereas the proof showed that he had agreed to award the 
contract to the lowest responsible bidder. 

The court thereupon granted said motion to direct a verdict for 
the defendant, and did so direct, to which ruling of the court the 
plaintiff by his counsel then and there, and before the jury retired 
to consider of their verdict, excepted, and said exception was then 
and there duly noted upon the minutes of the justice presiding at 
the trial, and counsel then and there prayed the court and now 
prays the court to sign and seal this bill of exceptions, and 

21 the same is therefore accordingly signed and sealed and 
made a part of the record in this cause, now for then, this 

13th. day of February A. D. 1904. 

HARRY M. CLABAUGH, 

Chief Justice, Supreme Court, D. C. 


22 


Supreme Court of the District of Columbia. 


United States of America, \ . 

District of Columbia, 

John R. Young, clerk of the supreme court of the District of 
Colii'mbia, hereby certify the foregoing pages, numbered from 1 to 
21, iiitolusive, to be a true and correct transcript of the record, as 
per rule 5 of the Court of Appeals of the District of Columbia, in 
cause Ko. 45,798, at law, wherein George Hughes is plaintiff, and 
The Brei'Mian Construction Company, a corporation, is defendant, as 
the sam^remains upon the files and of record in said court. 
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In testimony whereof, 1 hereunto subscribe 
Seal Supreme Court iny name and affix the seal of said court, at 
of the District of the city of Washington, in said District, this 
Columbia. 14th day of March, A. D. 1904. 

JOHN R. YOUNG, Clet'k. 

Endorsed on cover: District of Columbia supreme court. No. 
1414. George Hughes, appellant, vs. The Brennan Construction 
Company, a corporation, &c. Court of Appeals, District of Colum¬ 
bia. Filed Mar./itfi 1904. Henry W. Hodges, clerk. 
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in % OInurt nf Appeals 

OF THE DISTRICT OF COLUMBIA. 

April Term, 1904. 

No. 14x4. 

GEORGE HUGHES, APPELLANT, 

vs. 

THE BRENNAN CONSTRUCTION COMPANY, A 

CORPORATION. 

BRIBF ON BEHAI.F OF APPEI.I.BB. 

I. 

i 

Statement of the Oase. 

This is an appeal from a judgment of the Supreme Court 
of the District of Columbia, entered on the 22d day of 
January, 1904, in an action of assumpsit brought by the 
appellant against the Brennan Construction Company to 
recover the sum of seven hundred and seventy-two dollars 
and forty-five cents ($772.45). 

The declaration was in two counts, and alleges in sub¬ 
stance that on October 6,1901, Mr. Hughes made an oral 
agreement with . the construction company whereby the 
plaintiff undertook to furnish all the labor and superin¬ 
tendence necessary in the erection of what was called the 
.eastern extension of the Providence Hospital building, and, 
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in consideration of the work to be done by the plaintiff, 
the defendant agreed to pay him a sum equal to five per 
cent (5%) of the cost of the labor; that the plaintiff began 
the execution of his contract and continued work until the 
7th of January, 1902, when the plaintiff, at the request of 
the defendant, agreed to surrender his rights under the con¬ 
tract upon the consideration that the defendatit would 
solicit bids in lump from the plaintiff and other contractors 
for the purpose of finishing the work by contract instead of 
on a percentage basis, and upon the further condition that 
the defendant would award the contract to the lowest bidder; 
that the plaintiff himself furnished a lump bid for com¬ 
pleting the work, and that it was the duty of the defendant 
to solicit and receive other bids in lump and to award the 
contract to- the lowest bidder. 

The declaration goes on to allege that the defendant did 
not solicit and receive other bids, and did not award the 
contract to the lowest bidder, and by reason of the premises, 
and by reason of the failure of the defendant to solicit 
bids and to award the contract to the lowest* bidder, it 
became the duty of the defendant to permit the plaintiff to 
carry out his original contract, but although the plaintiff 
was ready and willing and offered to carry out his original 
contract, the defendant declined and refused to permit the 
plaintiff so to do. 

The second count of the declaration makes substantially 
the same averments, the substantial allegation being that 
the. defendant failed to award the contract to the. lowest 
bidder, there being no averment in the second count that 
the defendant failed to solicit other bids. .The omission 
of the allegation in the second count that the defendant 
failed to solicit other bids is the ■ only difference between 
the two counts. ♦ • 

To this declaration the defendant pleaded the general 
issue, .two special pleas,* which setup.dn substance‘that the 
plaintiff aiid the defendant mutually agreed, to rescind.thd. 






original contract existing between them without condition 
or reservation; and further, that on or about the 3d day 
of March, 1902, the plaintiff and the. defendant entered 
into a supplemental contract, by which the plaintiff agreed 
to do the brick work upon the nurse’s home and the power 
house, which was included in his original contract, for a 
lump sum, and that the plaintiff actually performed the 
last-mentioned contract, and was paid therefor. Issue was 
joined upon these pleas, and upon this record the parties 
went to trial. 

At the trial the plaintiff was sworn as a witness in his 
own behalf, and testified that on or about October 16,1901, 
he made an oral agreement with the construction company 
by which he was to furnish all the labor necessary in con¬ 
nection with the building of the eastern extension to Provi¬ 
dence Hospital, for which he was to receive from the 
defendant a sum equal to five per cent (5%) of the cost of 
said labor, the defendant agreeing to furnish all the mate¬ 
rials, the plaintiff furnishing only the labor. The plaintiff 
began his work in the latter part of October, 1901, and con¬ 
tinued until the latter part of November, 1901, being paid 
for all the work done by him up to that time. In the latter 
part of February, 1902, Mr. Brennan, the president of the 
Brennan Construction Company, called upon the plaintiff 
and stated that he was dissatisfied with the contract under 
which the work was being done by the plaintiff, and stated 
further that he wished to have the work completed by con¬ 
tract for a lump sum. The plaintiff was himself dissatisfied 
with his contract, because his men were not regularly em¬ 
ployed, and because he was obliged to take them from other 
places of employrnent and bring them to the hospital build-- 
ing from time to time as the work progressed. In this in¬ 
terview the plaintiff stated to Mr. Brennan that he had no 
objection to bidding in competition with other persons of 
equal standing iwith himself for the completionrof the work 
by contract, because he thought his knowledge of conditions 





at the building, gained by his previous experience, would 
enable him to outbid any other person on the contract. 

The plaintiff further stated to Mr. Brennan that he would 
agree to enter into a cpmpetitive bidding upon certain con¬ 
ditions, the first of which was that he himself should give 
a bid in lump, and that other bids should be received from 
men of equal standing with himself in lump, and that the 
contract should be awarded to the lowest responsible bidder; 
thereupon Mr. Brennan stated to the plaintiff that he would 
solicit bids in lump from other persons as well as from the 
plaintiff himself, and that he would award the contract to 
the lowest responsible bidder. 

On March 12,1902, Mr. Hughes submitted a bid to the 
defendant company agreeing to finish the work for the sum 
of eighteen thousand one hundred and thirty-three dollars 
($18,133). On the 18th of March he submitted another bid 
for the same work for fifteen thousand four hundred and 
forty-nine dollars ($15,449), the only difference between the 
bids being that in the second bid the terra cotta partitions 
were not included. 

Thereupon counsel for the plaintiff called upon counsel 
for the defendant to produce any and all other bids pro-, 
cured in accordance with the contract between the plain¬ 
tiff and the defendant, and in response to that request the 
defendant produced a bid submitted by William H. Carson 
by which he agreed to finish the work at the rate of six dol¬ 
lars and fifty cents ($6.50) per thousand bricks, and it was 
shown that the total number of bricks required to be laid- 
was one million six hundred and eighty-two thousand four 
hundred and twenty-two (1,682,422), which made the total 
amount of Mr. Carson’s bid a little less than eleven thou¬ 
sand dollars ($11,000). 

On or about the 25th of March, 1902, the plaintiff met 
Mr. Brennan at the Providence Hospital building, and 
found that Brennan was completing the work himself. He' 
inquired of Mr, Brennan what this meant, and Mr. Brennan 





informed him tiiat he did not award the contract to any of 
the bidders, but that he was doing the work under his own 
supervision. Thereupon the plaintiff stated to Mr. Brennan 
that he, the plaintiff, had a contract for doing this work, 
which he had a right to perform, and that Mr. Brennan, 
having failed to give the contract to the lowest responsible 
bidder, he, the plaintiff, claimed the right to perform his 
original contract, which Mr. Brennan declined to permit 
him to do. 

Mr. Hughes further testified that the defendant did not 
award the contract to any bidder, but that he completed the 
work himself, and that the total cost of completion amounted 
to ten thousand nine hundred and thirty-five dollars 
($10,935). 

Plaintiff further testified that he was not making any 
money on his original contract, because five per cent (5%) 
did not pay him for the work he was doing. He further 
testified that he submitted his second bid, under date of 
March 18,1902, because Brennan informed him that his 
first bid was too high. 

This was all the evidence offered by the plaintiff, and 
•the defendant thereupon moved the court to direct the jury 
to return a verdict for the defendant, which was accordingly 
done, and this ruling of the court is the only error as¬ 
signed on this appeal. 

II. 


ARGVniBNT. 

The appellee in this case respectfully submits to the 
court that there are three separate grounds upon which the 
action of the trial court was justified, and which required 
the court to direct a verdict in favor of the defendant. 

i. In both counts of'the declaration the plaintiff declared 
upon the original agreement made' with' the defendant on 
the 6th day .of October^ 1901, whereby plaintiff agreed 
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to do the- work in question, and agreed to receive as com¬ 
pensation therefor 5 per cent of the cost of the labor; the' 
declaration itself allegps that after the making of this oral 
contract the plaintiff and the defendant both mutually 
agreed to abandon, and the plaintiff agreed to waive, give 
up, and surrender all his rights, commissions, and percent¬ 
age thereunder. The declaration goes on to allege that this 
waiver was upon the consideration and upon the condition 
that the defendant would solicit and receive bids in lump 
for the completion of the work. The plaintiff then alleges 
that there was a breach of this second arrangement, in that 
the defendant did not solicit and receive such bids in lump, 
and did not award the contract to the lowest bidder. 

It is respectfully submitted that if the plaintiff has a- 
cause of action at all; he should have declared upon the 
failure of the defendant to solicit, and receive bids. It was 
competent for the parties, by their mutual agreement, to 
rescind their first contract, and this they did. They there¬ 
upon entered into another arrangement, which can hardly 
be termed a contract at all, because it gave the plaintiff 
simply an opportunity to bid in competition with others, 
and to receive the contract, if he proved to be the lowest 
bidder. 

Apart from thei allegations of the declaration, the only 
proof in the record consists of the testimony of Mr. Hughes 
himself. He says that in the latter part of February, 1902, 
the president of the Brennan Construction Company stated 
' to him that he was dissatisfied' with the original contract 
and wanted to, have the work completed by a contract, in 
lump. The plaintiff himself was dissatisfied with the con¬ 
tract because his men were not regularly employed, and; he 
would have to take them from another place of employment 
and bring them to the hospital building from time to time; 
He further stated that he had no objection to' entering into 
a competitive bidding;’for the reason' that his. knowledge of 
the’work and his familiarity with the situation-gave him an 
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advantage that he thought would enable' him to outbid, 
anybody else. • , ' 

■ Clearly the plaintiflf gave up any rights that he may have 
had under his original contract, and he should be relegated 
to a suit against the defendant, in the event that he 
was the lowest bidder, for failure to award him the contract. 

2. But a more serious and a fatal diflBculty in the way 
of the plaintiff’s case lies in the utter failure of the plaintiff 
to prove the allegations of his declaration. The substantial 
charge is that the Brennan Construction Company refused 
or failed to solicit bids from the plaintiff and other persons 
in lump, and failed and refused to award the contract to 
the lowest bidder. The testimony of. Mr. Hughes is that 
the substituted agreement was tO' award the contract to 
the lowest responsible bidder. The plaintiff relies wholly 
on the fact that the Brennan Construction Company did not 
award the contract to any bidder, but finished the work it¬ 
self. There is absolutely no proof in the record tending to 
show that the Brennan Construction Company did not solicit 
or receive bids. On page 12 of the record it appears that 
at the trial table counsel for the plaintiff called upon coun¬ 
sel for the defendant to- produce any and. all other bids 
procured in accordance • with the contract between the 
plaintiff and the defendant, and thereupon the defend¬ 
ant produced one written bid submitted by William H. 
Carson. It does not appear that other written bids were not 
submitted, and it does not appear thatoralestimates were not 
given. For all that the record discloses^, the plaintiff may 
have solicited bids from a dozen contractors'equal in standing 
with the plaintiff, and he may have received a dozen or 
any less, number of. estimates. The mere- fact that the work 
was not awarded to anybody is not sufiBcient to prove the' 
allegation of the declaration tha( the defendant deliberately 
violated its agreement.- In addition to this- the declaration 
alleges-that the agreement was-to award-the* contract to the 
lowest bidder, and the proof is that the agreement was- to 


/ 









8 


award it to the lowest responsible bidder. There was a total 
failure on the part of the plaintiff to prove that the bidders 
competing with the plaintiff were responsible, and it may 
very well be that the defendant was compelled to finish the” 
work itself because none of the bidders were responsible. 
The plaintiff does not even take the trouble to prove that 
he was himself a responsible bidder. 

Upon this state of the record it is manifest that there is a 
total absence of proof to support the allegations of the 
declarations. 

The court will remember that the defendant did not go 
into its proof at all. What that proof may have shown is 
not before the court, but before the defendant was called 
upon to produce any evidence whatever there should have 
been some proof to sustain the averments of the pleadings. 

For this reason, also, it is respectfully submitted that the 
ruling of the court below was correct, and that the judg¬ 
ment of the court should be affirmed. 

3. Assuming, for the sake of argument, that the plain¬ 
tiff has made out a case, both in his pleadings and in 
his proof, what damage has he sustained by reason o‘f 
the defendant’s breach of its contract? Mr. Hughes, 
himself (and he is the only witness produced) says, on 
page 10 of the record, that he was dissatisfied with his 
contract, and, on page 12 of the record, he states that 
his reason for entering into a substituted arrangement 
was that his work on the original contract was not»profit- 
able. His language is that “five per cent did not 
pay him for the work he was doing.” ' On his own showing, 
therefore, it is manifest that he could not have executed his 
original contract at a profit;.that there was no money in 
such a contract, and that, therefore, he was not damaged by 
its breach. 

For these reasons it is respectfully submitted that the 
judgment of the court below was correct and should be 
affirmed.. : . 
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4. The only authorities cited by appellant in his brief are 
the two references to the 1st Enc. (2d ed.), p. 420, and to 
79 Maine, 266. These cases have reference to the doctrine 
of accord and satisfaction, which is the substitution of an 
agreement between the parties in satisfaction of a contract 
or cause of action and an execution of that agreement. 

1st Enc. (2d ed.), p. 408. 

Accord and satisfaction is an agreement in the case of a 
contract where the creditor agrees to accept something in 
lieu of that which is contracted or promised to be done. 

Way vs. Russell, 33 Fed. Rep. 7. 

In the case at bar there was no question of the acceptance 
of a new agreement by the parties. On the plaintiff’s own 
showing, he acquired no new rights under the substituted 
arrangement. He was simply to take his chances in open 
competition with other bricklayers. Mr. Carson’s bid was 
much lower than his in competition, and if he had proved 
that there was a failure to award the contract to the lowest 
responsible bidder it would have been tantamount to showing 
that Brennan had not awarded the contract to Carson or 
some other contractor, a situation that would have availed 
Mr. Hughes nothing. . 

We submit that the legal effect of Mr. Hughes’ testimony 
is that he and the defendant were both dissatisfied with the 
original .contract and both agreed to abandon it. That was 
the end of the plaintiff’s rights, under that contract, and be 
could claim no rights by reason of the failure of the Bren¬ 
nan Company to solicit or receive bids, unless Mr. Hughes 
was injured by such failure, of which there was a total ab¬ 
sence of proof.. 

It is respectfully submitted that there was no error in the 
ruling of the trial court, and that the judgment below should 
be afiSrmed. 

G. E. HAMILTON, 

M. J. COLBERT, 

Attorneys for AppeUee. 
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